
STATE OF DELAWARE 

PUBLIC EMPLOYM ENT RELATIO NS BOARD 

AMERICAN FEDERATION OF STATE, 
COUNTY AND MUNICIPAL EMPLO YEES, 
COUNCIL 81, LOCAL 1607, 

Petitioner , 

and UL P NQ. 96·11 -199 

NEW CASTLE COUNTY, 

Respond ent . 

PROBABLE CAUSE DETERMI NATIO N 

New Castle County (t'Co unry") is a publ ic employe r withi n the mea nin g of 

§ 130 2(n) of the Pub lic Em ployme nt Re la t ion s Act ("PERA "), 19 DeI. C . Ch apter 13 

( 1994 ). T he Petit ione r. Am eri ca n Federat ion of S ta te , Cou nty and Mu ni ci pa l 

Employee s. Coun cil 8 1, Local 1607 ("U nion "), is an emp loye e orga nizatio n within the 

meanin g of §1302 (h) of the PERA. The Union is the excl us ive rep resenta tive of the 

emp loyees of the Co unty invol ved in this d ispute withi n the meaning of 19 D el ,C . 

On No vemb er 15, 1996 , the Union filed the abo ve-capt io ne d u nfai r lab or 

p ra c tic e c omplaint wh ic h alle ges that the County ha s vio late d 19 DeL e , § 130 7(a )(5 ) , 

which provides: 

( a)	 It is an unfai r labo r practice for a publi c em ploye r to do any of the 
following: 

(5)	 Re fuse to ba rgai n coll ec tively in good fai th with an e mp loyee 
re pre se n ta ti ve whic h I S t he e xc lus i ve re pre sen tati ve of 
employees In an app ropr ia te unit. ex cep t with resp ect to a 
discretionary subjec t. 
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1 The Charge specific ally alle ges tha t the County has committe d the follow ing 

violations of 19LkLC.. § 1307(a)(5). 

First, the County has refu sed to appl y the Step Th ree griev ance answer of the 

Hearing Officer in Gri ev ances #92-100, #93-75 and #94-43 involvin g a change 10 

hour s In the Sewe r Maint enanc e Departm ent to Gr ieva nc e #94-0 8 invol vin g a 

c hange in hour s in the Finan ce Depart ment . thereb y caus ing the Union to re lit igat e 

the issue. 

Secon d ly , by uni latera lly cha ngi ng the hour s of employee(s) in the Fin an ce 

Depar tment , the County has breac hed the duty to ba rga in in good- faith 10 vio latio n 

of § 1307(0)(5), of the Act. 

Thi rdly, by re fus ing to schedu le a Step Three meeting co ncerning Grie vance 

#94-0 8, (th e Finance Depa rtm ent griev an ce ) the County has breached it s du ty to 

bargain in good- faith in violation of the Act. 

In its Answer filed on December 4, 1996, the Count y denie s each allegation and 

by way of New Matter alleges that: (I ) the Pet ition fail s to state a claim upon whi ch 

rel ief can be granted; (2) the matter sho uld be de ferred to arbi tration; and (3) , 

fai ling to schedule a step 3 meetin g for Gr iev ance #94- 08 does not co nstit ute an 

unfair labor practice. 

DISCUSSIO N 

Th e Hearin g Off icer , in hi s February 9, 1996 deci si on. determin ed the Issue 

before him in Grievances #92-100, #93~75 and #94-43, to be; 

Did the Co unty viol at e the Co lle c tive Bargaini ng Ag ree me nt by 
unilat erall y ch ang ing the work hours of the Sew er Maint en an ce Sta ff 
from 7 a.m.-3 p.m. to 8 a.m.-4 p.m.? If so, what shall the remedy be? 

The co llec tive ba rgainin g ag reem ent bet ween the Unio n and the Cou nty 

provides, at § I I : 

(a) Any grrev ance or di spu te whic h may anse be twee n the pa rt ies 
c o nce rn ing th e wages, hou rs and wo rking co nd it ions a nd the 
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app licati on or inter pretation of this agreem en t sha ll be tak en up in 
accordance with the procedure outlined below. 

Th e cont rac t langua ge is cl ea r and un amb igu ou s in establis hing that the 

co ntrac tua l d ispute resolu tion proced ure nego tiate d by the part ies app lies In the 

sing ular to "any grieva nce or di sput e." As recognized by the co ntrac t language, 

griev ances are the product of unique ci rcu msta nces. Absent an agr eeme nt by the 

parti es to the co nt rary, indi vidual grieva nces are entit led to be pro ce ssed thr ough 

the neg ot iat ed gr ievance procedur e whic h pro vides the opportu nity for the parti es 

to present evidence and argument in support of their respective positions. 

Th e Co unty acknowledges at pa rag raph 5 of it s Answer, that the underl yin g 

issu e In the Finan ce Departm ent griev ance IS the sa me as that in the Se we r 

Dep a rtm en t g rievan ce s . Issue ide ntit y a lon e, how ever , does not d ict ate the 

app lica ti on of th e d oct rin e of arbitral res ju di ca ta wh ic h , a mo ng oth e r 

co ns ide ra tio ns, also require s identi ty of facts. The prop er foru m for presen ting 

ar gum en t c once rni ng the imp act o f a prior griev a nce se tt le me nt is wi thin the 

contractual grievance procedure. 

For this reason , the Cou nty's refu sa l to acc ept the resolution of the g riev ance 

inv olv ing the Sew er Ma intenan ce Departm en t as also d ispo sitive of the griev ance 

invo lving the Finance Depa rtment does not constitute proper cause to be liev e that an 

unfair labor practice may have occurred. . ', ' 

Second ly, Grievanc e #94-08 protes ting the un ila te ral change 111 hour s in the 

Finance Departm ent was file d on January 14, 1994, appr oximat e ly eig ht (8) month s 

prior to the effective date of 19Dd.C. Ch. 13, the statute allegedly violated. 

The provisions of the statute are not retroactive. Ther efor e, a cha nge in hour s 

prec ed ing the effec tive date of the Act does not const itute proba b le ca use to beli e ve 

that an unfair labor practice in violation of §1307,may have occurred. 

Finall y , the grievance pro ced ure is ex press ly defi ned to be a term an d 

co ndition of employment which is a mandat ory subjec t of bar gain ing in § l302(q ) of 
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the PERA. Alleged violations of §1307(a)(5) of the Act must be resolved based upon the 
, 

particular facts and circumstances of each incident. 

In pa rag rap h 5 of it s Answe r, the Cou nty denie s ref using to sc hed ule 

Grieva nce #94 -08 for a Ste p Three hearin g. Co nve rse ly, under New Ma lter, the 

Cou nty con tends that "The Cou nty's not schedu ling the insta nt matter for a Step III 

Hearing is not an Unfair Labor Practice." 

The re fore , t he allega tion set forth in paragr aph 12 of the Comp lai nt 

conce rn ing the Coun ty's co ntinui ng refusal to schedule Grievance #94·0 8 for a Ste p 

Three grieva nce hearing const it ute s proba ble cause to believe that an unfa ir labor 

practice may have occurred. 

DECISION 

I . The alleg ation set for th in paragra ph II of the Co mplaint. co nce rn ing the 

impa ct of the grievance se nle ment in the Sewe r Mai nten an ce Dep art men t as 

dispositive of the pending grievance in the Finance Department is dismissed. 

2. The allegation se t forth in paragrap h II concern ing the uni lateral change 

in hours of employee(s) in the Finance Department is dismissed. 

3. Resolu tion of the allega tion set forth in paragr aph 12 of the Co mpla int 

co nce rni ng the Co unty's refusal to process Grievan ce #94-8 req ui res an evidentiar y 

hearing for the purpose of estab lishing a factual record upon which a dec is ion ca n 

be rendered. 

IT IS SO ORD ERED: 

Janu ary 31. 1997 lsi Charles D. Lon g. Jr. 
(Da te) Cha r les D. Long , Jr . 

Executive Director 
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